I  find   that   respondent   did   intent   to   contest   all   eight   citations.
Although   each   card   returned   to   the Office  of  Assessments  by  the  respondent
was  not   signed   separately,   they were  all   sent   together   in one  letter,     The
notation  by "Billy D.   Thomas,   Pres.!1)   showed   that  he   did  riot  believe  any of
the  "penalties"   applied   to  his   corporation.     Thus,   all  of  the
citations   were  placed   in   issue.

I   find   that   respondent   was   in  substantial  compliance  with procedural
rule  25  in   that   the   petitioner   received   the  return   cards   and  the   letter
within   the   required  30 days.     Therefore,   all   eight  citations were   properly
at   issue   at   the hearing.

Add[ition.a1   Findings   and  Fact:

1.    There   is   no history  of previous  violations   by   the   respondent.

2.    Respondent   is   a  small  operator.

3.    The   assessment   of  penalties  proposed  will  not   affect  respondents
ability  to   continue   in business.

4.    Respondent   demonstrated  good   faith   in  attempting  to  achieve  rapid
compliance   after  notification  of  the  alleged  violations.

CITATION NO.   173877

Petitioner  alleges   that   the  operator   in  charge  of   the mill had   not
given  the  required  notice   to MSHA  pursuant   to  30 C.F.R,   55.26-1 JJ \
before  commencement   of construction  of   its  mill,   and   that   the mill   had  been
under   construction  for   approximately  four  months  prior  to  the  inspection on
January  16,   1980.     Respondent   contends   that   it   was  merely  landlord   of  the
property  which   it  had   subleased   to  two   other   companies,   namely,   Eagle Peak
Mining Company  and Double  Eagle Mining  Company,   and,   that,   therefore,
respondent   was   not   responsible   for  the   alleged  violations,

The  MSHA inspector   testified   that   when he   arrived  at  the  site   there
was  "beginnings   of what   was   required  to   construct   a mill."    There  was  a
corrugated metal building  under  construction with  dimensions of approxi-
mately  30   feet   by  60  feet.     There  was   a  partly   submerged  tank in  place   to
hold   fluid   and   an  earthern  tank  at   the   rear  of   the  building with  a  drain
from the  building   to   the   tank.     There  was   a house   trailer  also  located  on
the  site.     Three  persons  were   in   the metal   building  disassembling   the
fittings   on  a   large  vat   which  was   not   in operation,     Electrodes had   not

2/    The  pertinent  part  of  the  regulation  states  as   follows:

Mandatory.     The owner,  operator,   or person  in charge of .any metal  and
non-metal mine   shall  notify  the  nearest  Metal   and  Nonmetal  Mine Safety   and
Health   SubdistricC  Office  of  the Mine   Safety  and Health   Administration
before   starting  operation  of   the  approximate  or  actual   date mine  operation
will   commence   ....
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